
Patricia Sihrey 
Director, Office of Standards, Regulations and Variances 
Mine Safety and Health Administration 
U.S. Department of Labor 
I 1  00 Wilson Boulevard 
Room 2350 
Arlington, Virginia 2220903939 

Re: R1N 121 9-A041 - Alcohol and Drug Free Mines 

Dear Ms. Sihrey: 

Drummond Company, Inc. has had an effective Drug and Alcohol Policy In effect since August 1, 
2001.. 

We believe the proposed MSHA rules for Alcohol and Drug Free Mines would render our alcohol 
and drug program ineffectiie. We believe that operators with existing programs which exceed the 
mi~im~m-requi~ment~of-thepm~ed-r:uk~hotlM-beaII~wed-to-~se-thei~existin~e~ve----- 
policies. 

Drummond Company strongly encourages eniployees to self report if they find themselves in a 
position of Drug or Alcohol Dependency, so that we can offer assistance through our Employee 
Assistance Program. Drummond Company, however, has a zero-tolerance policy for those 
employees who fail to come forward before they are tested and found to be in violation of the 
policy. Employees would have l i e  incentive to come forward without the rerdolerance policy. 

Our policy consists of preemployment screening, EAP, random testing, follow up and reasonable 
cause testing. We have found that with time that we are required to mod@ our policy to deal with 
changing situations. Lately, we have begun to see an increase in abuse of prescription 
medications. Local law enforcement in our area has begun an investigation into over-prescription 
of pain medication which has resulted in many overdoses. We have begun to use a ten panel 
screen, but sooner or later we know that additional screens will be needed and developed as new 
drugs are developed. Operators need the ability to modify the drug screens and protocols 
appropriately to adjust to new circumstances. 

We believe all miners entering the property are to be treated as safety sensitive positions. The 
potential exists for anyone entering mine property to make a poor driving decision if influenced by 
Drugs or Alcohol and have devastating impact to life and limb. 

We can accept the requirement to provide statistical data for MSHA's review. We strongly 
disagree, however, that personally identifiable information about employees should be provided 
to MSHA inspectors. We do not wish to violate the Americans with Disabilities Act or other 
privacy laws or regulations. 

Attached as Exhibit A is a line-by-line analysis of the proposed regulations prepared by the 
Alabama Coal Association. We incorporate into our comments the concerns expressed in the 
attachment. ' 

v id~resident of Human Resources 



EXHIBIT A 
COMMENTS ON DRA FTlNG ISSUES WITH PROPOSED REGULA TlONS 

30 CFR SUBCHAPTER lrCUNlFORM MINE SAFETY REGULATIONSPART 66-Alcohol- and Drug-Free 
Mines: Policy, Prohibitions, Testing, Training and Assistance 

1 For non-underground miners, the term miner means: "(i) Any person, including any operator or supervisor, 
who works at a mine and who is engaged in mining operations. This definition includes independent 
contractors and employees of independent contractors who are engaged in mining operations; and (ii) Any 
construction worker who is exposed to hazards of mining operations. (2) The definition of "miner" does not 
include scientific workers; delivery workers; customers (including commercial over-the-road truck drivers); 
vendors; or visitors. This definition also does not include maintenance or service workers who do not work at a 
mine site for frequent or extended periods. 30 CFR 5 46.2(g)(1)." 

Proposed Regulation 
Subpart A - General 

9 66.1 Purpose. This part establishes the 
requirements for mine operators to develop an 
alcohol- and drug-free mine program to prevent 
accidents, injuries, and fatalities resulting from the 
misuse of prohibited substances by miners performing 
safety-sensitive job duties and their supervisors. 
Alcohol- and drug-free mine programs established 
prior to the effective date of this rule that include 
consistent policies, and alcohol- and drug-testing 
programs, and provide at least the same level of 
protection as these requirements, are in compliance 
with this standard. 

5 66.2 Applicability. 

(a) The possession or misuse of prohibited 
substances, except when used according to a valid 
prescription, is prohibited for all persons on and 
around mine property. 

(b) The alcohol- and drug-testing provisions in subpart 
D apply only to those miners who perform safety- 
sensitive job duties. Management and administrative 
personnel who supervise the performance of safety- 
sensitive job duties are also considered to hold safety- 
sensitive positions; however, general administrative 
and clerical personnel are not. Such determinations 
shall be made consistent with the requirements of 30 
CFR parts 46 and 48 for who must take 
comprehensive miner training. 

For underground miners, the term miner is defined, for those who require comprehensive training, as opposed 
to mere hazard training, as follows: "any person working in an underground mine and who is engaged in the 
extraction and production process, or engaged in shaft or slope construction, or who is regularly exposed to 
mine hazards, or who is a maintenance or service worker employed by the operator or a maintenance or 

Comments / Issues 

This provision is not clear. See Footnote ' 

Page 1 of 26 



service worker contracted by the operator to work at the mine for frequent or extended periods. This definition 
shall include the operator if the operator works underground on a continuing, even if irregular basis. Short- 
term, specialized contract workers, such as drillers and blasters, who are engaged in the extraction and 
production process or engaged in shaft or slope construction and who have received training under $48.6 
(Experienced miner training) of this subpart A may, in lieu of subsequent training under that section for each 
new employment, receive training under $48.11 (Hazard training) of this subpart A." Section 48.2(a)(2) 
contains the definition of "miner" for the purpose of requiring hazard training, which does not appear to 
constitute "comprehensive training" within the meaning of 9 66.2(b), as follows: "any person working in an 
underground mine, including any delivery, office, or scientific worker or occasional, short-term maintenance or 
service worker contracted by the operator, and any student engaged in academic projects involving his or her 
extended presence at the mine." Therefore, it appears that testing is not required for those defined in 5 
48.2(a)(2). Since 5 66.2(b) specifically excludes "general administrative and clerical personnel," the only 
practical effect of the incorporation of 9 48.2 is to also exclude "scientific workers1' and students. 

Proposed Regulation 
(c) Mine operators must inform all miners and 
contractors who perform work on their mine property 
of the requirements under this rule. 

5 66.3 Definitions. As used in this part: 

Adulterated specimen. A specimen that contains a 
substance that is not expected to be present in human 
urine, or contains a substance expected to be present 
but is at a concentration so high that it is not 
consistent with human urine. 

Alcohol. The intoxicating agent in beverage alcohol, 
ethyl alcohol, or other low molecular weight alcohols 
including methyl and isopropyl alcohol. 

Alcohol concentration. The alcohol in a volume of 
breath expressed in terms of grams of alcohol per 21 0 
liters of breath as indicated by a breath test under this 
part. This provides an indication of the blood alcohol 
concentration (BAC) level which is equated with 
impairment levels. 

Breath Alcohol Technician (BAT). A person who 
instructs and assists miners in the alcohol-testing 
process and operates an evidential breath testing 
device. A BAT can be an employee of the mine 
operator. A BAT must have received a qualification 
training that includes training in alcohol-testing 
procedures and the operation of alcohol testing 
devices. 

Confirmed drug test. A confirmation test result 
received by a Medical Review Officer (MRO) from a 
laboratory. 

Cut-off levels. The cut-off concentration of drug 
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Proposed Regulation 
metabolite that is used for each drug class to call a 
urine specimen negative or positive. Based on the 
cut-off concentration used for each different drug 
class, a negative specimen is any specimen that 
contains no drug or whose apparent concentration of 
drug or drug metabolite is less than the cut-off 
concentration used for that drug or drug class. 

Drug-free workplace program. A program that 
prohibits the possession or misuse of prohibited 
substances while working and includes five elements 
(written policy, education, training, testing, and 
referrals for assistance) designed to prevent impairing 
effects that can compromise workplace safety. This 
term is used interchangeably with an "alcohol- and 
drug-free workplace program" and "drug free mine I program." 

Employee Assistance Program (EAP). A worksite- 
focused program designed to assist in the 
identification and resolution of problems associated 
with personal problems, such as alcohol and/or drug 
abuse. 

Follow-up testing. A minimum of six unannounced 
tests performed in the first 12 months on any miner 
who returns to safety-sensitive job duties after 
violating the alcohol and drug-free workplace policy. 

Initial drug test. The test used to differentiate a 
negative specimen from one that requires further 
testing for drugs or drug metabolites. 

Laboratory. A U.S. la'boratory certified by the U. S. 
Department of Health and Human Services (HHS), 
Substance Abuse and Mental Health Services 
Administration (SAMHSA) as meeting the minimum 
standards of subpart C of the HHS Mandatory 
Guidelines for Federal Workplace Drug Testing 
Programs and which is also certified by the College of 
American Pathologists (CAP) to perform Forensic 
Urine Drug Testing (FUDT). 

Medical Review Officer (MRO). A licensed physician 
who is responsible for receiving and reviewing 
laboratory results generated by a mine operator's 
drug-testing program and evaluating medical 
explanations for certain drug test results. An MRO can 
be an employee of the mine operator or a service 
aaent. 

I Persons performing safety-sensitive job duties. 
I Those whb ~erform b b  activities that are inherently 

Comments / Issues 
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Proposed Regulation 
dangerous on a regular and/or recurring basis and are 
required under 30 CFR parts 46 and 48 to take 
comprehensive miner training. Management and 
administrative personnel who supervise persons 
performing safety-sensitive job duties are also 
considered to perform safety-sensitive job duties. 
Therefore, throughout the rest of this part, the term 
"miner" is used to include such supervisors. General 
administrative and clerical personnel are not 
considered to perform safety-sensitive job duties. 

Post-accident testing. Testing for the misuse of 
alcohol or drugs that is triggered either by an 
occupational injury or an accident that is done to help 
determine whether alcohol andlor drugs were a factor 
in the injury or accident. 

Pre-employment testing. For alcohol: Testing of 
applicants after a conditional offer of employment has 
been made but prior to the first performance of safety- 
sensitive job duties. For drugs: Testing of applicants 
prior to the first performance of safety-sensitive job 
duties, irrespective of whether a conditional offer of 
employment has been made. 

Prohibited substances. Alcohol, and the following 
controlled substances, except when used according to 
a valid prescription: amphetamines (including 
methamphetamines), barbiturates, benzodiazepines 
(e.g., Valium, Librium, Xanax), Cannibinoids 
(marijuana/THC),cocaine, methadone, opiates (e.g., 
heroin, opium, codeine, morphine), phencyclidine 
(PCP), propoxyphene (e.g.,Darvon), syntheticlsemi- 
synthetic opioids (i.e.,hydrocodone, hydromorphone, 

Comments / Issues 

This provision could lead an operator to 
misunderstand its obligations under the Americans 
with Disabilities Act ("ADA"). This provision requires 
testing "irrespective of whether a conditional offer of 
employment has been made." The ADA, on the other 
hand, explicitly prohibits an employer from requiring 
drug testing prior to extending a conditional offer of 
employment. Thus, to comply with the ADA and this 
regulation, an employer must require testing of an 
applicant before the person performs a safety 
sensitive position, and therefore the employer must 
make a conditional offer to an applicant before 
allowing the employee, for example, to demonstrate 
how the employee can step in and perform a job. This 
makes it impossible for an employer to allow several 
applicants to compete for a position based upon their 
relative performance of a particular duty. Instead, the 
operator must make a selection based on factors 
other than demonstrated competence lest it be 
required to make a Hobson's choice between 
compliance with the ADA and this regulation. This 
regulation should be amended to allow an operator to 
require an applicant to demonstrate competence prior 
to making a conditional offer of employment. 

This provision should be revised to make it clear that 
employers are allowed to define prohibited 
substances to include prescription drugs (or over-the 
-counter drugs such as diphenhydramine) if the 
employer reasonably believes that the medication 
would impair the miner and cause the miner to be a 
direct threat to the safety and health of himself or 
other miners. See also note to Section 66.402. 
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Proposed Regulation 
oxymorphone, oxycodone) and any other controlled 
substances designated by the Secretary. 

Random testing. Unannounced testing of miners 
assigned to safety-sensitive job duties for use of 
alcohol or drugs selected through a scientifically 
arbitrary process without regard to personal 
identifying information. 

Reasonable suspicion testing. Testing for alcohol or 
drugs conducted when a supervisor documents 
observable signs and symptoms that lead the 
supervisor to suspect alcohol or drug use in violation 
of the alcohol- and drug-free workplace policy. 

Return-to-duty testing. Testing performed on any 
miner before resuming safety-sensitive job duties after 
having failed to test negative for alcohol or drugs, or 
following admission of alcohol or drug use and after 
satisfactory completion of education and/or treatment 
prescribed by a Substance Abuse Professional (SAP). 

Safety-sensitive job duties. Any type of work activity 
where a momentary lapse of critical concentration 
could result in an accident, injury, or death. 

Service agent. Any person or entity possessing the 
required qualifications and/or certifications, other than 
an employee of the mine operator, who provides 
services specified under this part to mine operators in 
connection with MSHA alcohol- and drug-testing 
requirements, including but not limited to collectors, 
laboratories, MROs, Substance Abuse .Professionals, 
or BATS. 

Split specimen. In drug-testing, a part of the urine 
specimen that is sent to the laboratory but not 
analyzed. Rather, it is retained unopened so that it 
can be sent to a second laboratory in the event that a 
miner requests that it be tested because he or she 
disputes the results reported by the first laboratory 
and verified by the MRO. 

Substance Abuse Professional (SAP). A specially 
trained and qualified person who evaluates miners 
who have violated a mine operator's alcohol- and 
drug-free workplace policy and makes 
recommendations concerning education, treatment, 
follow-up testing, and aftercare. 

Substituted specimen. A specimen with creatinine 
and specific gravity values that are so diminished that 
they are not consistent with human urine. 

Comments / Issues 

The term "admission of alcohol and drug use" is 
ambiguous and is inconsistent with other provisions of 
the regulations. See Sections 66.204(a) and (b). 
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Proposed Regulation 
Verified test. A drug-test result or validity testing 
result from a laboratory that has undergone review 
and final determination by an MRO. 

Subpart B-Prohibitions 

Q 66.1 00 Prohibited substances. 
(a) Prohibited substances, except when conditions of 
paragraph (b) are met, shall not be permitted or used 
on or around mine property. 

(b) Miners who possess or have used a prohibited 
substance will not be in violation of this part provided 
that an MRO has determined that the miner has a 
valid prescription for the substance and is using it as 
prescribed. 

9 66.1 01 Prohibited behaviors. 

(a) Miners determined to have used a prohibited 
substance and/or to be under the influence of a 
prohibited substance as defined by 5 66.3 (p) shall not 
be allowed to perform safety-sensitive job duties. (b) 
Specifically, miners must not report for duty or remain 
on duty if they: 

(1) Are under the influence or impaired by alcohol as 
verifiable by a Blood Alcohol Concentration (BAG) of 
0.04 percent or greater; or 

(2) Have used a prohibited substance as verifiable by 
a positive drug test, unless a MRO has determined 
that the miner has a valid prescription for the 
prohibited substance and is using it as prescribed; or 

Comments / Issues 

This provision does not specify how an MRO is to 
determine whether a miner is using a substance "as 
prescribed." Most MROs inform us that the results of a 
drug test performed in accordance with DOT rules 
does not provide sufficient information to determine 
whether usage is consistent with the prescription. The 
science is simply not sufficiently developed to 
determine usage levels accurately through a urine 
test. This regulation should provide that the MRO and 
the employer are permitted to investigate further to 
determine prescription-consistent usage. 

This level of alcohol concentration, if it is to be 
construed as the minimum level that an operator is 
authorized to prohibit, is too high. This provision 
should be clarified to make clear that an operator is 
allowed to prohibit a lower level of BAC if it 
determines that its particular circumstances warrant it. 
For example, alcohol metabolizes over time. If a mine 
is located in a very remote location and transportation 
of the miner to the collection site (or transportation of 
the collector to the mine site) would take enough time 
for a significant amount of alcohol to metabolize, the 
operator should be allowed to consider the rate at 
which the alcohol metabolized over time into is 
determination of whether the miner violated its policy. 

SEE note to 66.100(b) 
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Proposed Regulation 
(3) Have refused to submit to a drug or alcohol test or 
have adulterated or substituted histher specimen in 
any such test. 

Subpart C--Alcohol- and Drug-Free Mine Program 
Requirement 

5 66.200 Purpose and scope. The mine operator 
shall establish a written alcohol- and drug-free mine 
program that includes a written policy, an education 
and awareness program for nonsupervisory miners, a 
training program for supervisors, alcohol- and drug- 
testing, and referrals for assistance for miners who 
violate this rule. 

9 66.201 Written policy. 

(a) The alcohol- and drug-free mine program shall 
contain a written policy statement that shall be 
provided to all employeestminers and will inform them 
of the purpose of the policy; the prohibitions against 
the possession or use of prohibited substances; 
alcohol- and drug-testing requirements; the 
consequences of policy violations; and training 
requirements. The policy will also reference these 
regulations and identify which miners are subject to 
the alcohol- and drug-testing provisions. 

(b) A mine operator must ensure that every miner has 
been informed of the policy. The proposed rule 
requires that a mine operator must provide a copy of 
the written policy to the miners' representative or post 
the policy on a bulletin board in a common area in the 
event that the miners do not have a representative. 
Mine operators may also choose to distribute the 
policy during the alcohol and drug-free awareness 
training sessions or distribute the policy in an 
electronic format; however, these additional means of 
distribution are not required. 

(c) Mine operators may use the sample model policy 
statement available from MSHA or from the web site 
at www.msha.gov. 

9 66.202 Education and awareness program for 
nonsupervisory miners. 

(a) Mine operators are required to provide education 

Comments / Issues 

and awareness programs for nonsupervisory miners 
that meet the following requirements: 

(1) Each newly hired miner must receive a minimum 
of 60 minutes of training before such miner is 
assigned to safety-sensitive job duties. The training 
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Proposed Regulation 
must inform them of: 

(i) The mine's alcohol- and drug-free mine policy, 
including alcohol- and drug-testing requirements; 

(ii) The dangers of alcohol and drug use and the 
impact of such use on safety in the mine; 

(iii) Actions to take when others are suspected of 
violating the policy; and 

(iv) Information about any available drug counseling, 
rehabilitation, and employee assistance programs 
(EAPs). 

(2) All nonsupervisory miners, on an annual basis, will 
receive a minimum of 30 minutes of training to review 
the elements in paragraph (a)(l) of this section. (3) 
Training must be delivered by a competent person 
knowledgeable about workplace substance abuse, 
these regulatory requirements, and the mine 
operator's policy. Mine operators may use the training 
materials available from MSHA or the web site at 
www.msha.gov. 

(b) Training may be supplemented by written 
informational materials, including a list of company or 
community resources that miners can contact for 
assistance. Videos or other audio-visual materials 
may be used to supplement interactive training but 
cannot serve as the sole means of training. 

(c) The training requirements in this part can be 
delivered as part of other new miner and annual 
nonsupervisory miner refresher training required 
under parts 46 and 48 of this chapter but must be 
delivered in addition to the other topics required and 
cannot displace other existing requirements of parts 
46 and 48 of this chapter. 

§ 66.203 Training program for supervisors. 

(a) A training program for supervisors is required and 
must meet the following requirements: 

(1) Every supervisor authorized by the mine operator 
to make reasonable suspicion and post-accident 
testing determinations shall receive an initial two 
hours of training and one hour annually, that, at a 
minimum: 

(i) Reviews the topics covered in the nonsupervisory 
miner training described in 9 66.202 (a)(l)(i) through 
(iv); 
(ii) Makes them aware of their role in enforcing the 

Comments / Issues 



Proposed Regulation 
alcohol- and drun-free workplace policy; 

(iii) Reviews the physical, behavioral, and 
performance indicators of probable drug use or 
alcohol misuse and prepares them to recognize and 
adequately document their observation of these signs 
of alcohol or drug impairment; 

(iv) Trains them to make reasonable suspicion 
determinations and what procedures to follow when 
such determinations are made; 

(v) Trains them to make post-accident determinations 
and what procedures to follow when such 
determinations are made; 

(vi) Trains them to make referrals to Substance Abuse 
Professionals or Employee Assistance Professionals 
and/or to community resources if they suspect a miner 
has an alcohol or drug problem but there has not 
been a known violation of the policy and there is 
insufficient evidence to warrant a reasonable 
suspicion test; and 

(vii) Trains them on what constitutes safety-sensitive 
job duties so that they understand who is subject to 
drug testing. 

(2) All supervisors, on a annual basis, will receive a 
minimum of 60 minutes of training to review the 
elements in paragraph (a)(l) of this section. 

(3) Training must be delivered by a competent person 
knowledgeable about workplace substance abuse, 
these regulatory requirements, and the mine 
operator's policy. Mine operators may use the training 
materials available from MSHA or the web site at 
www.msha.gov. 

(b) Training may be supplemented by written 
informational materials, including a list of company or 
community resources that miners can contact for 
assistance. Videos or other audio-visual materials 
may be used to supplement interactive training but 
cannot serve as the sole means of training. 

k66.204 Miner assistance following admission of 
I use of prohibited substances. 

(a) Mine operators shall make miners and other 
employees who admit to the illegitimate and/or 
inappropriate use of prohibited substances aware of 

Comments / Issues 

- 

This appears to be for all supervisors, not just those 
who "authorized by the mine operator to make 
reasonable suspicion and post-accident testing 
determinations." Since it refers back to Section (a)(l), 
what is the difference for authorized supervisors and 
non-authorized supervisors? 

Does the term "admit" in this section mean the same 
thing as "voluntarily admit to the illegitimate and/or 
inappropriate use of prohibited substances prior to 

Page 9 of 26 



Proposed Regulation 
available assistance through an employee or miner 
assistance program, a Substance Abuse Professional 
(SAP), and/or other qualified community-based 
resources. 

(b) Miners who voluntarily admit to the illegitimate 
and/or inappropriate use of prohibited substances 
prior to being testing [sic] and seek assistance shall 
not be considered as having violated the mine 
operator's policy but shall be subject to the return-to- 
duty process specified in subpart E, 5 66.405-406. 
However, a positive test result during the return-to- 
duty process will be considered as a violation of the 
mine operator's policy. 

Comments / Issues 
being tested and seek assistance" as used in 
subsection 66.204(b)? If it means the same thing, it 
should use the same language. If it does not mean 
the same thing, then it should be clarified. As written, 
it is ambiguous, raising questions such as: admit to 
whom?; admitting in what manner?; admit before or after 
testing positive? 

What does "illegitimate and/or inappropriate use" 
mean? Does it mean unlawful? If it means in violation 
of the operator's policy, then it should say so. 

The phrase "prior to being testing" appears to be a 
typographical error. 

This provision, as written, should be known as the 
"indefinite strike" rule. This would allow an employee 
who is selected for testing to escape operation of the 
policy by "admitting" to illegitimate and/or 
inappropriate use of prohibited substances after he 
has been selected for testing but before the test is 
actually administered. This does not discourage 
immediate discontinuance of drug use, but actually 
encourages a miner to continue to use illegal drugs 
until after he has been selected for testing. This, 
combined with the Regulations' elimination of the 
zero-tolerance policies, makes this a three-strike rule. 
For example, a miner can continue to use illegal drugs 
until he has been selected for testing, but before the 
testing is administered. Under this provision, the 
miner "shall not be considered as having violated the 
operator's policy" because he preempted the testing 
by admitting to use of prohibited substances before 
testing. The miner must seek assistance and be 
subjected to a return-to-duty process. 

After returning to work, the miner is selected for 
return-to-duty testing (or even random or post- 
accident testing), and tests positive. Since the first 
instance (in which the employee "voluntarily admitted 
to the illegitimate and/or inappropriate use of 
prohibited substances" after selection but before 
testing) was not a violation of the employer's policy at 
all because the regulation says it is not, then this 
second positive drug test is really the first violation of 
the employer's policy. Section 66.405 says that the 
employee may not be terminated for the first violation 
of the employer's policy. Therefore, this employee 
may not be terminated for this 'Tirst violation," even 
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Proposed Regulation 

Subpart D - Alcohol- and Drug-Testing 
Requirements 

5 66.300 Purpose and scope. 

(a) Mine operators shall implement an alcohol- and 
drug-testing program that is valid, reliable, and 
protects the privacy and confidentiality of the 
individual to be tested. 

(b) Mine operators must follow the U.S. Department of 
Transportation's (DOT) requirements found in 49 CFR 
part 40, Procedures for Transportation Workplace 
Drug Testing Programs, in which references to "DOT 
shall be read as "MSHA with the following 
exceptions: the split sample method of collection shall 
be used, and use of "bifurcated" alcohol level for 
testing is excluded. 

(c) Mine operators are subject to all the requirements 
and procedures incorporated by part 66 and are 
responsible for the actions of their officials and 
representatives, and agents in carrying out these 
reauirements. 

(d) Mine operators shall designate those who will be 
responsible for receiving test results and other 
communications from the MRO or BAT consistent with 
the requirements of this part. This designee will also 
be authorized by the mine operator to take immediate 
action(s) to remove miners from safety-sensitive job 
duties, or cause miners to be removed from these 
covered duties, and to make required decisions in the 
testing and evaluation processes. Mine operators 
cannot use contracted service agents to perform 
these functions. 

(e) A mine operator may use service agents to 
perform any of the other functions required in this rule 
but may not designate or use a service agent to make 
drug-testing decisions or to receive alcohol- or drug 
test results on behalf of the mine operator. 

(f) A mine operator that uses a service agent is 
responsible for ensuring that service agents meet all 
requirements and procedures set forth in DOT'S 
reauirements found in 49 CFR part 40, except as 

Comments / Issues 
though it is a second positive test. 

The problem with this section can be eliminated by 
substituting the words: "prior to being identified or 
selected for testing . . ." 
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Proposed Regulation 
modified by paragraph (b) of this section. Only 
laboratories certified by CAP as well as by HHSISA 
MHSA shall be used to test collected samples. 

5 66.301 Substances subject to mandatory testing. 
Tests will be conducted for the drugs listed below: 

(a) Alcohol. 

(b) Am~hetamines (including methamphetamines), 

(c) Barbiturates, 

(d) Benzodiaze~ines (e.a., Valium, Librium, Xanax), 
-- 

(e) Cannabinoids (THCImarijuana), 

(f) Cocaine, 

(g) Methadone, 

(h) Opiates (heroin, opium, codeine, morphine), 

(i) Phencyclidine (PCP), 

(j) Propoxyphene (e.g., Darvon), and 

(k) SyntheticISemi-synthetic Opioids (oxymorphone, 
oxycodone, hydromorphone, hydrocodone). 

5 66.302 Additional testing. The Secretary of Labor 
shall be permitted to designate additional substances 
for which all mine operators must test. 

5 66.303 Circumstances under which testing will 
be required. Testing will be conducted in the 
following circumstances: pre-employment; randomly 
at unannounced times; post accident if the miner may 
have contributed to the accident; based on 
reasonable suspicion that a miner has used a 
prohibited substance; and as part of a return-to-duty 
process for miners who have violated the rule. 

5 66.304 Pre-employment testing. 

(a) Any applicant for a safety-sensitive position must 
be tested for the presence of drugs before performing 
safety-sensitive job duties. 

Comments / Issues 

The parenthetical list following the item does not 
contain "e.g." as do the lists in subsection (d) and (j). 
Is this, therefore, intended to be an exhaustive list? 

The parenthetical list following the item does not 
contain "e.g." as do the lists in subsection (d) and (j). 
Is this, therefore, intended to be an exhaustive list? 

The term "may have contributed to the accident" is not 
consistent with subsequent language of Section 
66.306(a). Consistent and clear language should be 
used to avoid ambiguity and confusion. 

The term "applicant" is not clear. Does it apply to 
miners who are on long-term sick and injured status 
or returning from an extended layoff or who are being 
recalled to a mine other than the mine from which the 
miner was laid off? 

This provision should be written to make clear that it 
does not require the testing of any person to whom a 
conditional offer of employment has not been made. 
To do otherwise would encourage operators to violate 
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(b) Any applicant for a safety-sensitive position must 
receive an alcohol test after a conditional offer of 
employment has been made and before performing 
safety sensitive job duties. 

(c) The mine operator must treat all miners performing 
safety-sensitive job duties the same for the purpose of 
pre-employment alcohol- and drug-testing (i.e., mine 
operators must not test some miners and not others). 
If it is unclear whether an applicant will be assigned to 
such duties, it is at the mine operator's discretion to 
test all applicants; or test only when it is known that 
the applicant will be assigned to perform safety- 
sensitive job duties. 

(d) The mine operator must not allow a miner to begin 
performing safety-sensitive job duties if the result of 
the miner's test indicates a blood alcohol 
concentration of more than 0.04 percent or if heishe 
has used a prohibited substance without a valid 
prescription. 

(e) Any incumbent miner who is to be transferred to a 
position involving the performance of safety-sensitive 
job duties must be tested for the presence of alcohol 
or drugs prior to beginning the performance of safety 
sensitive job duties and must receive negative test 
results. 

(f) An incumbent miner that has failed or refused a pre 
employment alcohol- and drug-test administered 
under this part, shall not perform safety-sensitive job 
duties until that miner provides the mine operator 
proof of having successfully completed a referral, 
evaluation, and treatment plan, and tested negative 
on return-to-duty testing as described in subpart E, fj 
66.405-66.406. 

(g) A mine operator shall have the discretion to 
conduct such testing on incumbent miners who are 
performing safety-sensitive job duties as of the 
effective date of this rule as long as all such miners 
are tested. 

5 66.305 Random testing. Mine operators must 
randomly conduct unannounced alcohol and drug 
tests of their miners as described in paragraphs (a) 
through (e) of this section: 

(a) A mine operator shall use random testing rates for 
alcohol and drugs of 10 percent. The random pool for 

Comments / Issues 
the ADA. See note to Section 66.3 - Definition of Pre- 
employment testing. 

No time period for the rate is specified, which confers 
ambiguity. Does this mean 10 percent per year, per 
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unannounced alcohol- and drug-testing during each 
calendar year shall consist of miners who perform 
safety-sensitive job duties and their supervisors. 

(b) Miners who are on leave or otherwise absent from 
the workplace will be tested at the next available 
opportunity, that is, immediately upon their return to 
work. 

(c) Each mine operator shall ensure that random 
alcohol and drug tests conducted under this part are 
unannounced and unpredictable. The dates for 
administering random tests must be periodic and 
irregularly scheduled throughout the calendar year. 
The mine operator has the discretion to determine 
how frequently testing will occur but it must, at a 
minimum, meet the 10 percent floor established by 
this part. 

(d) The selection of miners for random alcohol- and 
drug-testing shall be made by a scientifically valid 
method, such as a random number table or a 
computer-based random number generator that is 
matched with miners' payroll identification numbers, 
or other comparable unique identifying numbers. 
Under the selection process used, each miner shall 
have an equal chance of being tested each time 
selections are made. 

(e) Each mine operator shall ensure that any miner 

Comments / Issues 
month, or an average over the entire period of 
testing? If the proposal is 10 percent per month, that 
means 100% annually, which is twice the frequency 
required in the nuclear industry. Ten percent per year 
is too low. This should be set as a minimum of 10 
percent per annum, and an employer should be 
allowed to specify a more frequent rate if the 
employer deems it necessary and feasible. 

If the second sentence's use of the phrase 'qesting 
during each calendar year" is intended to convey the 
idea that the rate of selection specified in the first 
sentence is 10 percent per annum, it would better be 
inserted in the first sentence than in the second 
(although 10% per annum is too low). 

This section is ambiguous. Does this include all 
employees who return from leave, no matter the 
duration of the leave, or does it include only those 
employees who were selected for testing, but were 
not actually tested, because they were on leave? 

If the latter, does this mean that the operator must 
include all those persons who return from layoff or 
sickness and accident leave on its list of employees 
from which the random sample is drawn each month? 
If so, do the absent employees randomly selected but 
not tested count toward the operator's 10 percent 
monthly quota? 
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performing a safety-sensitive duty at the time of the 
notification ceases to perform the safety-sensitive 
duty and proceeds to the testing site immediately. 

5 66.306 Post-accident testing. 

(a) A mine operator is required to conduct alcohol- 
and drug-testing of certain miners after certain 
accidents or workplace injuries occur. Accidents and 
injuries requiring post-accident testing include 
occupational injuries requiring medical treatment 
beyond first aid and accidents that occur while a 
miner is operating a piece of equipment or performing 
a work activity that causes or contributes to an 
accident, injury, or death. Nothing in this section shall 
be construed to require the delay of necessary 
medical attention for the injured following an accident 
or to prohibit a miner from leaving the scene of an 
accident for the period necessary to obtain assistance 
in responding to the accident or to obtain necessary 
emergency medical care. 

(1) Fatal accidents. As soon as is practicable following 
an accident involving the loss of human life, a mine 
operator shall conduct alcohol and drug tests on each 
surviving miner involved in any work activity that could 
have contributed to the accident, injury, or death as 
determined by the mine operator, using the best 
information available at the time of the decision. The 
mine operator shall also be authorized and required to 
have a toxicology test conducted on the deceased 
that at a minimum tests for all the substances listed in 
5 66.301. 

(2) Nonfatal accidents. As soon as is practicable 
following an accident or occupational injury not 
involving the loss of human life, the mine operator 

Comments / Issues 

Is the word "include" in the second sentence intended 
to suggest that the list of accidents and injuries 
requiring post-accident testing is not exhaustive? May 
the employer test in other circumstances? 

This provision does not specify how an employer may 
require drug testing if the employee is not competent 
to consent to the testing. A medical provider is 
unlikely to take, retain or test a sample without the 
consent of the employee or a direction of law 
enforcement personnel. If the employee is not 
competent to consent, and law enforcement does not 
require it, the employer has no method of complying. 
Clearly the requirement to document the reason for 
failure to test (subsection 306 (b) and (c)) would apply 
here, but in order to effectuate the purposes of this 
regulation, this provision should give the employer 
the right to require the health care provider to at least 
take and retain a sample. 

The term "could have contributed" is ambiguous. One 
might argue that it includes every person who 
conceivably, possibly, or theoretically "could" have 
contributed to the accident. It also might mean anyone 
who was in a position in which conferred the 
employee the power to contribute to other accident, 
regardless of whether the employee was even present 
at the time. It might mean any employee who had the 
physical capability of contributing to the accident. It 
might mean everyone whom the employer reasonably 
believes "might" have contributed to the accident. As 
written, this standard is very ambiguous and will result 
in a lot of unnecessary arbitrations and potential 
liability. It is so vague as to be unconstitutional. 

The statement of the standard "could have 
contributed" is inconsistent with the standard 
articulated in other sections, such as 306(g) ("may 
have contributed to the accident") and 401 (b) (the 
mine operator has determined that they may have 
contributed to an accident. . .") 
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shall conduct alcohol and drug tests on each miner 
involved in any work activity that could have 
contributed to the accident or injury, as determined by 
the mine operator, using the best information 
available at the time of the decision. 

(b) A mine operator shall ensure that a miner required 
to be tested for alcohol under this section is tested as 
soon as is practical but within eight hours of the 
accident or injury. If an alcohol test is not 
administered within eight hours following the accident 
or injury, the mine operator shall cease attempts to 
conduct the test and prepare and maintain on file a 
record stating the reasons that the test was not 
promptly administered. 

(c) A mine operator shall ensure that a miner required 
to be drug tested under this section is tested as soon 
as is practical but within 32 hours of the accident or 
injury. If a drug test is not administered within 32 
hours following the accident or injury, the mine 
operator shall cease attempts to conduct the test and 
prepare and maintain on file a record stating the 
reasons that the test was not promptly administered. 

(d) A miner who is subject to post-accident testing 
who fails to remain readily available for such testing, 
including notifying the mine operator of his or her 
location if he or she leaves the scene of the accident 
prior to submission to such test, must be deemed by 
the employer to have refused to submit to testing. 

(e) The results of blood, urine, or breath tests for the 
use of prohibited substances conducted by federal, 
state, or local officials having independent authority 
for the test, shall be considered to meet the 
requirements of this section provided such tests 
conform to the applicable federal, state, or local 
testing requirements, and that the test results are 
obtained by the mine operator. Such test results may 
be used only when the tests have been performed 
within the applicable time limits (eight hours for 
alcohol and 32 hours for drugs) and the mine operator 

Comments / Issues 

The operator should not be precluded from continuing 
to seek an alcohol test more than 8 hours afterwards, 
particularly if the employee has taken any action to 
hide himself or otherwise impede the employer's 
efforts to require testing. This section should give the 
operator the discretion to cease attempts to conduct 
testing after 8 hours. It should use the word "may" 
rather than the word "should." It certainly makes 
sense to allow the operator not to continue efforts to 
test after most tests would lose effectiveness, but if 
the employer believes it has reason to continue efforts 
to test, particularly if it has reasonable suspicion that 
the employee's BAC was very elevated at the time of 
the accident, then the employer should not be 
precluded from testing. 

The employer should not be required to deem the 
employee's unavailability to be a refusal if the 
employer determined that the employee's failure was 
not willful or was caused by the employee's inability or 
incapacity to remain available for testing. This 
provision should either provide an option to the 
employer to make the determination or should provide 
appropriate exceptions. 
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has been unable to perform separate post-accident 
tests within those time periods. 

(f) Mine operators shall determine when post-accident 
testing will be ordered and which miners will be 
tested. Those making such determinations must have 
received the necessary training (as specified in 
subpart C) needed to make such determinations prior 
to doing so. 

(g) If MSHA investigators arrive at the scene of an 
accident within the 32-hour window and determine 
that miners not originally given a post-accident test 
may have contributed to the accident, the MSHA 
investigator can so order the mine operator to have 
such testing done at the mine operator's expense. 

5 66.307 Reasonable suspicion testing. 

(a) A mine operator shall conduct an alcohol- andlor 
drug test when the mine operator has reasonable 
suspicion to believe that the miner has misused a 
prohibited substance. 

(b) A mine operator's determination that reasonable 
suspicion exists shall be based on specific, 
contemporaneous, articulable observations 
concerning the appearance, behavior, speech, or 
body odors of the miner. A supervisor, or other 
company official who is trained in detecting the signs 
and symptoms of the misuse of alcohol and/or drugs, 
must make the required observations. 

(c) Testing is authorized under this section only if the 
observations required by paragraph (b) of this section 
are made during, immediately preceding, or just after 
the shift. A mine operator may direct a miner to 
undergo reasonable suspicion testing immediately 
before, during, or after the miner is to perform safety- 
sensitive job duties. 

(d) A mine operator shall ensure that a miner required 
to be tested for alcohol under this section is tested as 
soon as is practical but within eight hours of the mine 
operator's determination that reasonable suspicion 
exists. If an alcohol test is not administered within 

Comments / Issues 

If additional testing is to be done at the employer's 
expense, there should be a provision through which 
the operator can challenge the MSHA investigator's 
determination that the employee "may have 
contributed to the accident." To do otherwise would 
violate the operator's right to due process. 

This provision is ambiguous and unwise. It is 
ambiguous because the terms "immediately 
preceding" and "just after" are not parallel, and imply 
different, but unspecified, periods before and after the 
shift during which observations are valid. 

This provision is unwise because, as written, it 
arguably would preclude an operator from testing an 
employee when a supervisor reasonably believes he 
saw the employee smoking crack on the side of the 
road 3 hours before the beginning of the shift. An 
employer's observations should not be discounted 
merely because they were made perhaps 3 hours 
before, rather than 30 minutes before, a shift begins. 

The operator should not be precluded from continuing 
to seek an alcohol test more than 8 hours afterwards, 
particularly if the employee has taken any action to 
hide himself or otherwise impede the employer's 
efforts to require testing. This section should give the 
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eight hours, the mine operator shall cease attempts to 
conduct the test and prepare and maintain on file a 
record stating the reasons that the test was not 
promptly administered. 

(e) A mine operator shall ensure that a miner required 
to be tested for drugs under this section is tested as 
soon as is practical but within 32 hours of the mine 
operator's determination that reasonable suspicion 
exists. If a drug test is not administered within 32 
hours, the mine operator shall cease attempts to 
conduct the test and prepare and maintain on file a 
record stating the reasons that the test was not 
promptly administered. 

(f) Those authorized to make decisions on behalf of 
the mine operator as to when reasonable suspicion 
testing will be ordered and which miners will be tested 
will receive the necessary training needed to make 
such determinations prior to doing so as specified in 
subpart C. The mine operator will determine who is 
authorized to make these decisions. 

(g) If the collection site is not on the mine property, 
miners being tested because of reasonable suspicion 
should not be allowed to drive themselves to the site, 
but rather shall be accompanied by authorized mine 
personnel. 

Subpart E-Operator Responsibilities, Actions, 
and Conseauences 

Consequences to miner for failing an 
alcohol- or drug-test or refusal to test. 

(a) A mine operator, upon a miner's verified positive 
drug test result, an alcohol test with a result indicating 
a blood alcohol concentration of 0.04 percent or 
greater, a refusal to test (including by adulterating or 
substituting a urine specimen), or any other violation 
of the mine operator's policy prohibiting possession, 
impairment from or use of alcohol or drugs must not 
return the miner to the performance of safety-sensitive 
job duties until or unless the miner successfully 
completes the return-to-duty process of 9 66.405 and 
66.406 of this part. The miner may be assigned to 
duties that are not safety-sensitive at the mine 

Comments / Issues 
operator the option to cease attempts to conduct 
testing. It should use the word "may" rather than the 
word "should." It certainly makes sense to allow the 
operator not to continue efforts to test after most tests 
would lose effectiveness, but if the employer believes 
it has reason to continue effects to test, particularly if 
it has reasonable suspicion that the employee's BAC 
was very elevated at the time of the accident, then the 
employer should not be precluded from testing. 

The operator should not be precluded from continuing 
to seek an alcohol test more than 32 hours afterwards 
if is has a reasonable believe based on medical 
information that the test would be valid. 

This provision should apply to post-accident testing as 
well as reasonable suspicion testing. 
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operator's discretion. 

(b) Mine operators shall not terminate miners who 
violate the mine operator's policy for the first time 
(e.g., by testing positive for alcohol or drugs). Rather, 
those miners testing positive for the first time, who 
have not committed some other separate terminable 
offense, shall be provided job security while the miner 
seeks appropriate evaluation and treatment. The 
miner will be able to be reinstated and allowed to 
resume performance of safety sensitive job duties 
provided the miner complies with return-to-duty 
requirements outlined in 9 66.405 and66.406. 

(c) For subsequent violations of the mine operator's 
alcohol- and drug-free mine policy, the mine operator 

Comments / Issues 

The regulation should not prohibit an employer from 
discharging a miner who violates the policy for the first 
time. As written, this provision would require an 
employer to return to duty any miner who tests 
positive under any circumstances, whether the 
employee tests positive on a random test or the 
employee has caused catastrophic injury to fellow 
miners. 

Many operators have "zero-tolerance" or "one strike" 
policies and believe that those policies are the most 
effective method of eliminating illegal drug and alcohol 
use in the mines. Many of those employers have 
diminishing positive tests results over time, tending to 
prove that those zero-tolerance policies are effective. 
MSHA has not cited to any statistical evidence or 
even anecdotal evidence showing that multi-strike 
policies such as this one are as effective at 
eliminating illegal drug and alcohol use, or indeed 
effective at all. 

Correct by deleting this section entirely. 

The first sentence is ambiguous, particularly the "e.g." 
parenthetical. If MSHA determines that the "one free 
positive test" rule remains, the "e.g." in the 
parenthetical phrase in the first sentence should be 
removed to make clearer that an employee may be 
discharged on the first offense for drug-related 
offenses other than testing positive. For example, the 
policies of many operators prohibit not only being 
under the influence of illegal drugs or alcohol on 
premises, but also prohibit the sale, use, possession 
and distribution of drugs on premises and while on 
employer business. As written, the regulation would 
prohibit the discharge of an employee who possesses 
or sells illegal drugs on the mine property, as long as 
it is the first violation of the employer's policy. Clearly 
that is not what is contemplated because the following 
sentence appears to except employees who have 
"committed some other separate terminable offense" 
from the operation of this rule. These provisions are 
inconsistent and should be cleared up. 



I Pro~osed Reaulation 
shall specify appropriate disciplinary steps, up to and 
including termination. At a minimum, miners shall not 
be allowed to perform safety-sensitive job duties until 
such time that they have satisfactorily complied with 
the return-to-duty process as specified in 5 66.405 
and 66.406 of this rule. 

5 66.401 Operator actions pending receipt of test 
results. (a) Miners who have been selected for 
random testing shall be returned to duty immediately 
following the test and while awaiting the results. 

(b) Miners who have been tested for alcohol and/or 
drugs based on reasonable suspicion or because the 
mine operator has determined that they may have 
contributed to an accident may be suspended from 
performance of safety sensitive job duties until the 
verified test results have been received. 

(c) All miners suspended from performing safety- 
sensitive job duties pending results should be treated 
in the same manner with respect to this rule and no 
action adversely affecting the miner's pay and 
benefits shall be taken pending the verified outcome 
of the testina Drocess. 

(d) In the event that a miner does not work at all 
during the suspension period (i.e., the miner is not 
assigned non safety-sensitive job duties) and the test 
result is verified positive, mine operators may choose 
to withhold pay for the suspension period in 
accordance with mine operator policy and/or any 
existing labor-management agreement. 

5 66.402 Substantiating legitimate use of 
otherwise prohibited substances. 

Although mine operators shall not receive test results 
until after an MRO has verified them, mine operators 
must ensure miners have adequate opportunity to 
demonstrate that their use of prescription drugs is 
legitimately authorized. However, possession of a 
valid prescription from a medical professional in and 
of itself may not constitute sufficient proof of legitimate 
and appropriate use. It is the responsibility of the 
MRO to make this determination. If the miner asserts 
that the presence of a drug or drug metabolite in 
histher specimen results from taking prescription 
medication, the MRO must review and take all 
reasonable and necessary steps to verify the 
authenticity of all medical records the miner provides. 
The MRO mav contact the miner's physician or other 

Comments / Issues 

"May have contributed to an accident" is an entirely 
different standard from the standard for post-accident 
testing found in Section 306(a)(l) and (2). 

The Preamble to the Regulations provides that the 
determination of whether "use of a given substance is 
compatible with the performance of safety-sensitive 
lob duties" is "best made by the miner's physician." 
The miner's physician may not be the best person to 
make that determination for a number of reasons. It is 
universally recognized that a physician may act as an 
advocate on behalf of the patient. An advocate for the 
patient may not be able to deliver an unbiased opinion 
on whether the employee is or is not capable of 
performing safety sensitive jobs while using a 
particular medication prescribed by that physician 
himself. Furthermore, the physician may have 
inadequate or imperfect information about the safety- 
sensitive nature of the duties to be performed by the 
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relevant medical personnel and/or direct the miner to 
undergo further medical evaluation. 

5 66.403 Operator actions after receiving verified 
test results. 

(a) A mine operator who receives a verified positive 
drug test result or a verified adulterated or substituted 
drug test result must immediately remove the miner 
involved from performing safety-sensitive job duties 
and refer the miner to a qualified SAP. Action must be 
taken upon receiving the initial report of the verified 
test result. A mine operator must not wait to receive 
the written report or the result of a split specimen test. 

(b) A mine operator who receives a blood alcohol 

Comments / Issues 
miner. An employer should not be required to base 
the decision whether use of a prescribed medication 
creates a safety risk solely on the opinion of an 
uninformed decisionmaker who has no responsibility 
or accountability to the operator or to the other miners 
whose lives and safety may be put at risk. 

This provision (as interpreted according to the 
Preamble) is inconsistent with Section Ill(j) of the 
National Bituminous Coal Wage Agreement, which 
allows an employer to challenge an employee's ability 
to safely perform the duties of the job. That provision 
allows the determination to be made by a panel of 
three physicians (one chosen by the employer, one 
chosen by the employee and a third physician agreed 
to by the employer and employee). 

This provision (as interpreted according to the 
Preamble) is also inconsistent with the Americans 
with Disabilities Act, which allows the employerto 
require that an individual not pose a direct threat to 
the health or safety of other individuals in the 
workplace. (29 U.S.C. 5 121 13; 29 CFR 5 1630.2(r)) 
The employer's determination under that statute may 
not be delegated to the employee's physician alone, 
but must be based on "an individualized assessment 
of the individual's present ability to safely perform the 
essential functions of the job. This assessment shall 
be based on a reasonable medical judgment that 
relies on the most current medical knowledge and/or 
on the best available objective evidence. In 
determining whether an individual would pose a direct 
threat, the factors to be considered include: (1) The 
duration of the risk; (2) The nature and severity of the 
potential harm; (3) The likelihood that the potential 
harm will occur; and (4) The imminence of the 
potential harm. 
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concentration test result of 0.04 percent or higher 
must immediately remove the miner involved from 
performing safety-sensitive job duties and refer the 
miner to a qualified SAP. A miner operator must not 
wait to receive the written report of the result of the 
test. 

(c) A mine operator must not alter an alcohol or drug 
test result transmitted by a MRO or BAT. 

(d) In the event that the MRO verifies that a test is 
negative or cancels the test: 

(1) The miner will be immediately returned to the 
performance of safety-sensitive job duties if helshe 
has been removed based on reasonable suspicion; 

(2) The miner will suffer no adverse personnel 
consequences or loss in pay; and (3) No individually 
identifiable record that the employee had a confirmed 
laboratory positive, adulterated; or substituted test 
result will be retained. The record of the test will 
reflect that it was a negative test. 

5 66.404 Evaluation and referral. 

(a) A miner who has failed a test for prohibited 
substances or refused or adulterated a test cannot 
perform safety-sensitive job duties until a SAP 
evaluation has been completed and the miner 
successfully complies with the SAP's 
recommendations for education and/or treatment. 

(b) Mine operators must provide to each such 
miner(inc1uding an applicant or new miner) a listing of 
Saps available to the miner and acceptable to the 
mine operator. This listing should include the names, 
addresses, and telephone numbers of the available 
SAPS. The miner may avail himself or herself of the 
services of the SAP to receive an evaluation and 
referral for treatment. The miner shall be allowed to 
return to performance of safety sensitive job duties 
following a first-violation violation and provided the 
miner complies with the return-toduty and follow-up 
testing provisions found in 9 66.405 and 66.406. 

(c) The SAP's recommendation for assistance will 
serve as a referral source to assist the miner's entry 
into an education and/or treatment program. 

(d) Miners who have failed or refused an alcohol or 
drug test may not seek a second SAP's evaluation in 
order to obtain a different recommendation, nor may a 
mine operator do so if the miner has already been 

Comments / Issues 



Page 23 of 26 

Proposed Regulation 
evaluated by a qualified SAP. If the miner, contrary to 
this paragraph, has obtained a second SAP 
evaluation, mine operators may not rely on it for any 
purpose under this part. Only the SAP who made the 
initial evaluation may modify his or her initial 
evaluation and recommendations based on new or 
additional information (e.g., from an education or 
treatment program). 

(e) While the SAP's referral shall always be made at 
the miner's first offense, employers may choose to 
offer additional opportunities for treatment and return- 
to-work, but must do so in a way that is uniform and 
consistent. 

Q 66.405 Return-to-duty process. 

(a) After miners testing positive for alcohol or drugs 
are assessed by a SAP and follow that SAP's 
educational or treatment recommendations, they may 
return to safety-sensitive job duties upon submitting to 
return-to-duty and follow-up testing as described in 
566.406. 

(b) SAPS must re-evaluate the miner to determine if 
the miner has successfully carried out the 
recommended education and/or treatment so that the 
mine operator can decide whether to return the miner 
to safety-sensitive job duties. 

(c) Should a SAP provide written notice that the miner 
has not successfully complied with the SAP's 
recommendations, the mine operator must not return 
the miner to the performance of safety-sensitive job 
duties and may take action consistent with company 
policy and/or labor management agreements. 

(d) Although the SAP can verify completion of or 
compliance with recommended treatment, it is the 
mine operator who decides whether to put the miner 
back to work in a safety-sensitive position. However a 
miner who has successfully completed the 
recommended treatment and passed the return to- 
duty tests may not be discharged for hidher first 
offense. 

Comments / Issues 

Placing the burden of the mine operator to determine 
whether an employee may return to work in a safety- 
sensitive position is inconsistent with prohibiting the 
employer in Section 66.400(b) from discharging an 
employee for the first offense. If the employer 
reasonably believes that the employee is not safe to 
return to work in a safety-sensitive position, but is not 
allowed to discharge the employee, the operator's 
only choice is to place the employee in a non-safety 
sensitive position. We submit that there are no non- 
safety-sensitive positions in a coal mine, and 
particularly underground. 

The mine operator should be absolved of liability for 
returning a miner to work whom the operator believes 
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Q 66.406 Return-to-duty and follow-up testing. 

(a) Miners must have an alcohol test with a blood 
alcohol concentration of less than 0.04 percent and a 
negative return-to-duty drug-test result before 
resuming performance of safety-sensitive job duties. 

(b) A mine operator shall conduct follow-up testing of 
each miner who returns to duty, as follows: 

(1) A SAP is the sole determiner of the number and 
frequency of follow-up tests needed for a particular 
miner and whether these tests will be for alcohol, 
drugs, or both. If the miner had a positive drug test, 
but the SAP evaluation or the treatment program 
professional determines that the miner also has an 
alcohol problem, a SAP shall require that the miner 
have follow-up tests for both alcohol and drugs. 

(2) A SAP must establish a written follow-up testing 
plan for each miner who has committed a violation of 
this rule, and who seeks to resume the performance 
of safety-sensitive job duties only after the miner has 
successfully complied with recommendations for 
education and/or treatment. 

(3) At a minimum, a miner will be subject to six 
unannounced follow-up tests in the first 12 months of 
resuming safety-sensitive job duties. It is possible, 
however, that the SAP may require more than six 
unannounced follow-up tests, and that the testing be 
continued for up to 24 months after the miner 
resumed histher safety sensitive job duties. 

(4) The mine operator may not impose additional 
testing requirements (e.g., under company authority) 
on the miner that go beyond the SAP's follow-up 
testing plan. 

(5) The mine operator must carry out the SAP's 
follow-up testing requirements and may not allow the 
miner to continue to perform safety-sensitive job 
duties unless follow-up testing is conducted as 
directed by the SAP. Mine operators failing to do so 
will be in violation of this rule. 

(6) Mine operators have discretion in scheduling 
follow-up tests but must ensure that the tests are 
unannounced with no discernable pattern as to their 
timing, and that the miner is given no advance notice. 

Comments / Issues 
to be incapable of performing in a safety-sensitive 
position but whom this regulation does not allow the 
operator to discharge. 
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Proposed Regulation 
(7) Other tests conducted (e.g., those carried out 
under the random testing program) cannot substitute 
for this follow-up testing requirement. 

Subpart F-Recordkeeping and Reporting 
5 66.500 Recordkeeping requirements. 

(a) Protection of employee records 

(1) Records of drug- or alcohol-test results received 
are confidential communications between the mine 
operator and the miner. 

(2) If records are stored electronically, a mine 
operator must ensure that the records are secured. 

(b) Mine operators must keep and retain the following 
test records for at least three years: 

(1) The number of workers in safety-sensitive 
positions; 

(2) The total number tested; 

(3) The number of positive alcohol and drug tests for 
each substance; and 

(4) A record of which miners were tested, the dates of 
their tests, their test results, and return-to- duty and 
follow-up test results; these records should be 
retained separately from aggregate data on violations 
and violation rates. 

(c) In addition, mine operators are required to: (1) 
Include post-accident test results in accident reports 
regardless of whether the test(s) are positive or 
negative. 

(2) Annually compute and retain records of the 
percentage of positive random alcohol- and drug- 
tests. 

(d) MSHA inspections: 

(1) Mine operators' alcohol- and drug-free workplace 
policies and program descriptions should be made 

Comments / Issues 

This provision requires the operator to violate the 
Equal Employment Opportunity Commission's 
regulations implementing the Americans With 
Disabilities Act ("ADA"). With respect to alcohol tests 
and negative drug tests, this information can be 
disclosed only to supervisors and managers 
concerning work restrictions and accommodations, 
first aid and safety employees when a disability might 
require emergency treatment, and to government 
officials investigating compliance with the ADA 
regulations. Presumably accident reports would be 
disclosed to other people. Alcohol test results and 
negative drug test results may not be disclosed to 
others. 29 CFR 33 1631.1 6(c)(3), 630.14(b)(2). 



Proposed Regulation 
available to MSHA inspectors upon their request; 
however, this rule does not require routine review of 
alcohol- and drug-free workplace programs by MSHA 
inspectors. 

(2) Any and all alcohol- or drug-test results will be 
made available upon request of MSHA inspectors or 
investigators and will be used in assessing overall 
compliance with safety regulations as well as in 
determining the cause of accidents. 

Comments / Issues 

- 

This provision could potentially cause a violation of 
the Americans With Disabilities Act ("ADA1') and the 
regulations of the Equal Employment Opportunity 
Commission. Alcohol testing may be considered a 
medical examination, and the results may not be 
disclosed to government officials except "Government 
officials investigating compliance with [the regulations 
implementing the ADA]." 29 CFR 9 1630.1 4(c)(l )(iii). 
The ADA regulations would prohibit an operator from 
disclosing information concerning an alcohol test to an 
MSHA inspector or investigator. 

Although testing for illegal drugs is not a medical 
examination under the ADA, 29 CFR 9 1630.16(c), 
medical information concerning an employee of 
applicant that is obtained from a drug test (other than 
the fact of the illegal use of drugs) may not be used 
inconsistently with the ADA regulations. 29 CFR 99 
1631.1 6(c)(3), 630.1 4(b)(2). The ADA regulations 
would prohibit the operator from disclosing any 
records from a drug test to the extent that the results 
revealed anything about an employee or applicant's 
medical condition. The test results could be disclosed 
to an MSHA inspector only to the extent the test 
results did not reveal anything about a person's 
medical condition other than the fact of the positive 
test for illegal drugs. 
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From: Pennington, James C. [mailto:James.Pennington@ogletreedea kins.com] 
Sent: Monday, November 10,2008 5:18 PM 
To: uMSHA-Standards - Comments to Fed Reg Group 
Subject: RIN 1219-AB41 

My client, Drummond Company, Inc., submits the attached comments on 
MSHA's proposed regulations concerning Alcohol and Drug Free Mines. 


